
CC DocketNo. 96-149
VerizonPetitionforForbearancefrom theProhibitionof SharingOI&M

FunctionsUnderSection53.203(a)(2)of theCommission’sRules

ForbearanceCannot Be Granted asa Matter
of Law OR as a Matter ofPolicy

L Section 1O(d)’s Limitations on ForbearanceApply to the OI&M Safeguard.

1. The Commissionhas already held that the OI&M restriction is “required” by the
“operate independently” requirement of Section272:

a. Non-AccountingSafeguardsOrder11163: “[ajilowing aBOC to contractwith the
section272 affiliate for operating,installationandmaintenanceserviceswould inevitablyafford
theaffiliate accessto theBOC’s facilitiesthat is superiorto that grantedto theaffiliate’s
competitors.” (emphasisadded).

b. Verizon’sassertionthat the OI&M safeguardwasnot “required” becausethe
Commission,in exercisingits authorityto interpretthescopeof“operateindependently”
determinedthatit did not prohibit aBOC andits section272 affiliate from integratingfunctions
suchasmarketing,sales,advertising,servicedesignanddevelopment,productmanagement,
facilities planning, andotheractivities,Non-AccountingSafeguardsThirdOrder On
Reconsideration¶1! 14-18 (dealingwith the requestedbut not adoptednon-OI&M structural
separationrequirementsimposedin otherrulemakingproceedings)is misplaced,becausethe
Commissionheldthat “operateindependently”wasnot ambiguouswith respectto OI&M
services.TheCommissionheldin that samedecisionwhendiscussingOI&M ratherthan
administrativeservicesthat“independentoperationwouldbeprecluded”absenttheOI&M
safeguard,id ¶ 20. It similarly heldthat “joint provisionofOI&M services“is theantithesisof
genuineindependentoperation” Non-AccountingSafeguardsSecondOrder OnReconsideration
¶ 12. Clearly,theOI&M safeguardwas“required”by thestatutory“operateindependently”
mandate.

c. As demonstratedin AT&T’s filings in this proceeding,theOI&M safeguardis even
morenecessarytodaythanwhenfirst adopted.Thus,Verizonhasrepresentedthat its Section
272 affiliate would no longerupgradeits OSSfor purposesofprovidingOI&M services,relying
on theBOC to do so. AT&T, throughits expertDr. Selwyn,hasdemonstratedhow: (a) there
couldbediscriminatoryaccessand amisallocationofcoststo themonopolyILEC ratepayersif
theBOC wereto undertaketheOSSupgrades;(b) how Verizon, by exploitinga“prevailing
companyprice” loopholefor affiliate transactions,couldchargeGM an artificially low pricefor
OI&M servicesfacilitating potentialanticompetitivepricesqueezesby GM; (c) how evenif
CALLSwere“purepricecaps,”Verizonwould still havea powerful incentiveto shift costsoutof
its long distanceaffiliatessoasto enhancetheir ability to competewith nonintegratedrivals; and
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(d) that CALLSis not “purepricecaps”becauseit is scheduledto expirein July 2005and likely to
be reexaminedbecauseofinadequatecompetitionto constrainrateseffectively, thusaffecting
BOC’scurrentcostallocationincentivesandbehavior.

d. As shownin AT&T’s July 9, 2003 expartesubmission,theterm“requirement”
includesboth the“provisions” oftheAct andtheFCC’simplementing“regulations.” Thus,
section252(e)(2)(B)forbidsastatecommissionfrom approvingan interconnectionagreement“if
it finds thattheagreementdoesnot meettherequirementsofsection251, includingthe
regulationsprescribedby theCommissionpursuantto section251, orthe standardssetforth in
subsection(d) ofthis section.” Likewisein section251(b)(2),LECsareobligatedto provide
“numberportability in accordancewith therequirementsprescribedby theCommission”which
includeCommissionregulations.TheFCCin its 1998NOJ,treatedtheterm“requirement”in
section10(d) asapplyingto “statutoryprovisions”andto “implementingregulations.” 13 FCC
Rcd.21879 ¶ 31(1998).

2. Section 1O(d)’s limitation on the forbearanceauthority ofthe Commissionexpressly
applies to Section271(d)(3)(B),which in turn expresslyincorporates therequirements of
Section272.

a. Section10(d) providesthat “the Commissionmaynotforbearfrom applyingthe
requirementsofsection251(c) or 271 ofthis title . .“ Verizondoesnot disputethat underthis
Sectionthe Commissionmaynot forbearfrom applyingSection271(d)(3). Thatsectionprovides
that theCommission“shall notapprovethe [long distance]authorizationrequested.. . unlessit
finds that. . (B) therequestedauthorizationwill be carriedout in accordancewith the
requirementsofsection272 ofthis section.” (emphasisadded).Thereferenceto Section271
necessarilyincludesSection271(d)(3)which necessarilyincludesSection272. In noneofthe
casescitedby Verizon in its October1, 2003 exparteat 8-9wasthereevena claimofa
comparableinclusion by reference.Compare,EstateofLeder v. CommissionerofInternal
Revenue,893 F.2d237, 241 (

10
th Cir. 1989)(”Theonly inferencewecandrawfrom this express

crossreference[in Section2035(d)(2)oftheInternalRevenueCodeto Section2042ofthe same
Code] is that Congress,in enactingsubsection(d) meantto construeSections2035(d)(2)and
2042inpari materia” emphasisadded).

b. Section271(d)(3)shieldsfrom forbearanceonly thosesection272requirementsthat
relateto theBOCs’ provisionofinterLATA servicesthat requireCommission“authorization;”
thatis, only thesection272 requirementsthatmustbe satisfiedasaprerequisiteto long distance
authorizationundersection271(d). TheCommonCarrierBureauin theSection272
ForbearanceOrder, 13 FCCRcd. 2627whichwasneverappealed,andwhich clearlywaswithin
its delegatedauthorityto apply the literal languageofSection10(d), held:
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- “BasedonourinterpretationoftheCommunicationsAct provisions,weconclude,..
.thatprior to theirfull implementationwe lackauthorityto forbearfrom applicationofthe
requirementsofsection272 to any servicefor whichtheBOC mustobtainprior
authorizationundersection271(d)(3).” ¶ 22.
- “We believethat section10(d),readin conjunctionwith section271(d)(3)(B),precludes
ourforbearancefor adesignatedperiodfrom section272 requirementswith regardto any
servicefor which aBOC mustobtainprior authorizationpursuantto section271(d)(3).”
¶ 23.

c. As explainedin AT&T’s July 9, 2003exparte,Verizon’sattemptto drawa
distinctionbetweenmarket-openingprovisions(sections251 and271) andcompetition-
safeguardingprovisions(section272),is irrational.VerizonnowhereexplainswhyCongress
would havethoughtit vital to openmarketsto competition,but of lessurgencyto safeguardthe
competitionsodifficult to create. In fact,Congressmadeno suchdistinction.

3. Verizon, in the Section271 proceedingshas agreedthat the requirements of
Section271(d)(3)(B)are prospectivein nature incorporating the Section272 requirements
as ofthe day theBOC receivedSection271 approval.

a. Verizon has,in eachofthe Section271 proceedingsagreedthat underSection
271(d)(3)(B)it wasprospectivelyboundto complywith Section272 asit wasconstruedon the
dayVerizonreceivedSection272 approval,which includestheOI&Zvlsafeguard. Thus, in the
New York 271 proceeding,theCommission:(i) notedthat “Section271(d)(3)(B)requiresthat
theCommissionshallnot approveaBOC’s applicationto provideinterLATA servicesunlessthe
BOC demonstratesthatthe ‘requestedauthorizationwill be carriedout in accordancewith the
requirementsof section272’,” (ii) referredto the“standardsfor compliancewith section272 in
the ... Non-AccountingSafeguardsOrder,” and (iii) thencited to Bell Atlantic’s commitment
“that it will complywith section272(b)(1),whichrequires ... (3) no provisionby theBOC (or
othernon-section272 affiliate) ofoperation,installation,andmaintenanceservices(OI&M) with
respectto thesection272 affiliate’s facilities; and(4) no provisionofOI&M by thesection272
affiliate with respectto theBOC’s facilities.” VerizonNewYork271 Order, 15 FCCRcd 3953, ¶11
401, 406 (1999)(emphasisadded).This NewYork commitmentwasexplicitly referencedin each
subsequent271 proceeding.See,e.g. VerizonPennsylvania271 Order, 16 FCCRcd. 17419,¶
124 (2001)(“we concludethat Verizonhasdemonstratedthatit will complywith the
requirementsofsection272. Significantly, Verizonprovidesevidencethat it maintainsthesame
structuralseparationandnondiscriminationsafeguardsin Pennsylvania,asit doesin Connecticut,
NewYorkandMassachusetts”);VerizonNewJersey271 Order, 17 FCCRcd 12275,¶ 165
(2002)(same,citing alsoto thePennsylvaniaOrder).
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c. TheCommissionhasmadeclearthattheSection271(d)(3)(B)separateaffiliate and
relatedsafeguardscommitmentsmadeby theBOCsextendedthroughSection272 sunset.
MemorandumOpinion andOrder,Section272(/)(1)SunsetoftheBOC SeparateAffiliate and
RelatedRequirements,17 FCCRcd. 26869 (2002)at ¶14(“Under astate-by-statesunset,the
separateaffiliate andrelatedsafeguardsofsection272 will applyin eachstatefor threeyearsafter
grantofasection271 application. A requirementthat eachsection271 applicationshowthat in-
region,interLATA entrywill complywith theseparateaffiliate andrelatedrequirementsofsection
272 is entirelyconsistentwith this.” (emphasisadded).

II. In Any Event theUnrebutted Record Showsthat the OI&M Safeguardis Necessary
to PreventCostMisallocation and Discrimination

1. AT&T Has demonstratedthat the OI&M safeguard is necessaryto prevent cost
misallocationand that price cap regulation doesnot disincent suchmisconduct

a. Dr. Selwyn demonstratedhowtherecouldbe amisallocationofcoststo the
monopolyILEC ratepayersif theBOC wereto undertakeanyupgradese.g.,to its existing
operationssupportsystem(“OSS”). ExParteDeclarationofLeeL. Selwyn,July 9, 2003 ¶1117-
18. Verizonhasstatedthatif it receivesOI&M forbearance,its Section272 affiliate will no
longerupgradeits OSS for purposesofprovidingOI&M services,relyingon theBOCto do so.
June4 exparte,Attachment3 at 5, note 4.

b. Dr. Selwyn demonstratedhowtherecouldbeamisallocationofcostsif as
Verizonclaims(HowardSupplementalDeclaration¶ 5; seealso, VerizonAugust11, 2003 ex
parte at 2) it hasno excesscapacityto provideOI&M services.ExParteDeclarationofLeeL.
Selwyn,July 9, 2003¶ 19. Costmisallocationcanariseto theextentthat additionalemployeesor
otherassetshadto beadded.

c. Verizon’s assurancethatit “would file CostAllocationManual(‘CAM’) changes
to capturethesecosts,”using time reportingcodes“to be createdanddefined” (VerizonJune24,
2003 exparteat 4) and“new non-regulatedcostpoolsasnecessary”(VerizonAugust11, 2003
exparteat 3) is meaninglessin light ofthe italicizedqualifications,not crediblesincetheirPetition
suggeststhat neitheris necessary,(Verizon’ s Petitionfor Forbearanceat 4) norhelpful.Nor
would meaningfuldefinitionsandthe inclusionof necessarycostpoolscuretheproblem. For
example,theCAM data,evenwith thechangesproposedby Verizonwould not, allow regulators
to determinewhetherorhow theBOC allocatedjoint OI&M costs.

d. Dr. Selwyn demonstratedthat evenif CALLSwere“pure pricecaps,”BOCs
would still havea powerful incentiveto shift costsout ofits long distanceaffiliatessoasto
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enhancetheirability to competewith nonintegratedrivals. Ex ParteDeclarationsofLeeL.
Selwyn, in CC DocketNo. 96-149,November15, 2002¶1144-45;DeclarationofLeeL. Selwyn
appendedto AT&T’s Commentsin theNon-DominanceFNPRIV!(June30, 2003) ¶11 97-103;
ReplyDeclarationofLeeL. Selwyn appendedto AT&T’s Commentsin theNon-Dominance
FNPRIv[(July 28, 2003)¶11 57-58.

e. In any eventDr. Selwyn demonstratedthat CALLSis not“pure pricecaps” asSBC
claims,becauseit is scheduledto expire in July 2005, andtheCommissionhasexpressly
committedto reexamineILEC pricecapsif, atthetime that CALLSexpires,thelevel of
competitionis still not sufficientto constrainrateseffectively. This affectsVerizon’s current
incentivesand conduct. If Verizon is ableto loadcostsonto its ILECs, thosecosts(if not
detectedandeliminated)couldthenbeusedto supportahigheroverall ILEC accesschargerate
level and a lessonerous(from Verizon’sperspective)priceadjustmentmechanismundera
reexaminationofCALLS andpossiblereinitializationofaccesschargesat the 11.25%ILEC
authorizedrateofreturn.

f. Verizon’s claimsthat it will provideOI&M servicesto unaffiliatedentitieson a
nondiscriminatorybasisaredisingenuous,consideringthat Verizonregularlystructuresits affiliate
transactionssuchthat, asa practicalmatter,only theVerizonaffiliate is capableofusing the
serviceor qualifyingfor thelowestprice. For example,its Section272(b)postingregarding
billing andcollection offerslargediscountsto “any” purchaseroftheseservicesthat provides85%
ofits totalVerizon enduserbilling to Verizon for processing.The only entity thatwould
typically qualify for this discountis, ofcourse,VerizonLongDistance.

2. AT&T hasdemonstratedthat theOI&M safeguardis necessaryto prevent
discrimination

AT&T hasalsodevelopedafull recordthroughDr. Selwyn’sdeclarationssubstantiating
the likelihood ofdiscriminationif theOI&M safeguardis removed,particularlywith respectto
superioraccessto theBOC’s OSS.See,Ex ParteDeclarationof LeeL. Selwyn, , July 9, 2003 ¶11
20-21.

Verizonhasnot submittedanydeclarationsin responseto Dr. Selwyn’sexperttestimony
regarding eithercostmisallocationor discrimination.

3. Verizon’s costdata, even if relevant, remains unsubstantiated.

a. Verizon’s costevidenceis legally irrelevant. No matterhowcostly compliancewith
theOI&M safeguardsis claimedto be, solong asthereis a“strongconnection”betweenthose
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safeguardsandtheprotectionoflong distancecompetition,theyare“necessary”within the
meaningofSection10 andforbearancemaynot begranted.

b. The ipsedixit costsavingsnumbersremainunverifiedandunveriflable. Moreover,
theclaimedOII&M savingscouldbe achievedwithout eliminatingtheOI&M safeguards.

c. Verizon’s costanalysisgoesthrough2006,eventhoughthebulk ofVerizon
territory will befreeof theOI&M safeguardin 2004and 2005,materiallyandartificially inflates
Verizon’scostsby not taking intoaccountthe impactoftheseSection272 sunsets.Assumingthat
theCommissionwill, asoccurredin NewYork, allowsection272to sunsetwithout extensionin
theremainingVerizonstates,section272 will sunsetin Massachusettsin April, 2004;in
Pennsylvaniain September,2004; in NewJerseyin March 2005; andin Virginia in October2005.

ifi. Should the Commissionnow forbear theOI&M requirement, the non-dominance
determination in theLEG ClassWcationOrderwould no longer be valid

TheCommission,in finding theBOCsnon-dominantin theLEGClass~flcationOrder, did so
becausetheBOCs’ affiliateswererequiredby section272 to be “structurallyseparate”from the
BOCsand to “operateindependently”from theBOCs. At thetimetheLEC Class~fication Order
wasissued,the“operateindependently”requirementhadbeenconstruedby theCommissionto
includetheOI&M restriction.
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